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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

PIG-82-3 

MAY 17 1982 OFFICE OF 
SOLIO WASTE AND EMERCiENCY RESPONSE 

MEMORANDUM 

SUBJECT: 

FROM: 

Assignment of a Memorandum to the Program 
Implementation Guidance System 

John Skinner, 0 i rector ~~t-\ .. ~~ 
State Programs and Resoljrce Recovery Division (WH-563) 

TO: Program Implementation Guidance System Addressees 

On March 15, 1982, Enforcement Counsel issued the attached 
memorandum to Regional Administrators and Regional Counsels. The 
Memorandum provided valuable information, guidance, etc. on EPA 
enforcement of RCRA-authorized State hazardous waste laws and 
regulations. I think that the guidance contained in this memo
randum is of such value as to warrant wider distribution and incor~ 
poration into our system pf Program Implementation Guidance. For 
future·reference and ease in filing, I have designated this memo
randum as Program Implementation Guidance number 82-3 • 

Attachment 
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EPA Enforcement of RC~-Au:.hor:!.zed St:ae.e Ea:a::ot.:s ~ias.:e 
Laws and Requlations ~ 

~ 
~lilliam A. Sullivan, Jr. Jf/4_ ... 
!:nforc:emene Counsel c:::t-329) &'I i~. 
Reqional Administrators, Rec;ior.s ! ( ~ 
Regional Counsels, Regior.s I - X 

In the acminist=ation of the hazardo~s was~e ?rog=a~, a s~a~e 
~i~~ an authorized RCRA program may, ~or var:!.ous reasons, be unable 
or unwilling to take en:o~cemen~ ae~ion ~ha~ ~?A may de~~ c=:~:cal. 
Several lecal and adminis~rative auesticns wh:c~ ~ay be ;=~se~~e= 
:n such cases incl~de the following: 

l. Can E:A take enfo:ce~en: ac:ion ~n s~a~es w~:=~ ~av~ 
·~n q=anted auehorizaeion to admi~iste: anc ~n:crce :he ~C?~. ?=~

'2C7 v~at about seates wit~ which !?A has :~ope~at~ve ~r~a~;e
ln~s? 

2. Assucin~ ~PA can take en=or:e~ent ac~ior., coes ·
en!or::e :.~e state laws and :-egula tior.s, o:- ::!'le .?ede:-al RC::t.; :a•..,. a~:: 
:-eq~la.:ions? 

3. If an enforcement ac~ion is ~ecessary, :~ ~ha~ co~r~ 
should EPA fila the action? 

4. I! ~he enforcement ac:~on in7olves acministrat:ve 
proceea!nqs, does E~A follow federal or s:~te ~rocec~~es? 

5 .... th t k . - - ... . '"' :'-= ~ • ~nee e a 1nq o: an e~=~rce~en. ac~lon -Y --~ 
in an auehoriz.-:state miqh~, in some cases, endan;er cr :r:-:~ate 
federal-state ~ationships, what procedures shoulc be cevelo?ec 
to insure, to ehe qreatest possible ex~ent, that any feceral 
enforceraent actions taken in a RCRA-aut.hor:.zed s~ate a:"e cone a~ 
such times and in such a manner as to eliminate or minim!:e 
~ny possible impact upon that federal-s:ate relationship? 

6. wnat is the effect, i! any, o: s:ae.e a~t~or::a~:~~ 
, EPA's ability to take action unde: Sections 7003 an::/~= 30!3 
.K?.A? 

This memorandum will attempt to su;qest some a~s~ers ~o 
~~5e ~uestions and procedures whic~ =i;ht ~e employed t~ avo~= 
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C.~.N !:?.:0.. TAX::: ::!-lFORC:::~EN"= AC':'!ON :N .; RCRA-AC:TSOR!~E!: S':'A.'!'E7 
w~~= A30cr= S~A=:::s W!TH WE!CE !?A eAS COOPE~~!-~ ~~?-~TGE~~~~S? 

A. Aut~o~ized states: 

~-

~~en a S~3~e is aut~o=ized ~0 acmi~~ster the RCRA ~~og=am i~ 
l.i.eu of !:?A, .::?.:;. ~as rnade a der:e:-::ti:la':.ion that t!"le. s~at~ • s prog~ac 
is equivalent (in ~he case o: !ina! au~~orization}, or substantia!!y 
equivalent {in ~he case of interi~ au~hor~zation), ~~ ~~e ~ede~al 

?rogra~, and t~at the state haza~:ous waste p~o~r~ can t~ereafter 
~e aa·-;~:-•o~oA bV -~e Sta•a Unc·o~ s•~to 1a,w ;~ 1001' 0~ -~e ~edo~~ 1 
.,_, '•' • ., • • .:;a '- .._ • --..... • '- ;1 '- - • - • '-- .._ • I •,. .lo - - ...., ..., • "-• • • - - - -

p~og~am. (Se~ ~C?~, Section 3006(~) and {c)). ~=~e~ authorization, 
can ~PA ~ake enfo=cement ac~ior. i~ such a seate, and i= so, would 
:~ ~n:orce s~ate c~ federal law and ~e~ulations7 

~e ~r~v:s:ons o! ?.CRA Sec~ion 3008(a)(l} anc \Z; a=e ~est 
he!?ful i~ answe~:nq ~~ese ~ues~i.or.s. T~ese prov:sior.s s~aea: 

"Sec~~=n JOOS(a) Ccm?:~ance C~ders.- (:) ~xcep~ 
as provided in para~raph (2), wheneve= on ~~e 
~asis of any in~o~ation ~~e ~dministra~~~ 
ce':.e~:~es e~at any pe=sor. is in violation o: 
a~~ =equ~rement of t~is sub~~ele, the 
Ac~in:se=ator ~ay ~ssue ar. or=er re~ui=:~~ 
Co-o,~a~~- l·~me~;a-•tv o~ w;·•~n a s~ec1~•A~ ..... -- .&-•w- J..e ~- ..._ __ • r.. -"-'-"•- :-" ..,---•• 

tL~e ~eriod or t~e Acm~~=-s~=ator may commence 
a c!vil action in the u~ited States dist~i:t 
court in the dist=ic~ in whicn the v~ola~i~n 
occu~ed :or appropriate relie:, including a 
~emporary or permanent injunc~ion.• 

~(2l :n the case o: the vio~a:i~n of a~y 
re~u!=emen~ o~ this scbti:le whe~e sue~ vi.cla~ion 
oc:~· in a State \./hict': is au:no:-t.zea :o ca~-=v out 
a n•'!~ ous waste proq~am unaer Sec~lon 0 6, tne 
>~cin1s~~acor shall q~ve notice to the Sta~e in 
which such violation has occurred prio~ to issuing 
an order or commencinq a civil action unde~ =~is 
section.• Ce~phasis scpplied) 

Subsec~ion (2) clearly indicates that even :~ough. a state 
s an authorized ha:a:-docs waste nroaram, E~A re~ai::-ts the ri=t: 

. fede~a! enfo~ce~ent, suhject to.the qivinq o: no:!:e to the 
~tate in which t~e vio!aticn oc:u~=ed p=ior to taki~~ enforce~en: 
ac:i.:m. 
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~7~~s leg:s!~::~r. ?e~~:s ~~e s~a~es := ~ak: 

:~e leac i~ :~e en!or:e~enc o: ~~e ~aza:=ous 
was~e laws. Eoweve:, :~e:e ~s enough !le~~
~:!i:v in the ac~ to ~e~i: :~e Admi~is~:a:o:, . -
;~ s•- .. a•io~s w•e~~ a s-a-~ l.·s ~o· ~mc1a-e~~;~c: --· ---- '-- ... ,. -- '- ..... ,. - _,_ --·~· '''--· ... 
a ha:ardous waste p=oq:am, co ac~~ally i~pleme~: 
an~ en!orce che hata=~ous waste pr~g:am 
ac:ai~s~ v!olato=s in a sta:e that :oes no: 
~e·a~ -~e ~~~e-a~ rn'":mum -0~1.!~-a~e~-s ''-~ouch ••• __ .._.,. --~ _ - ._.;.l- __ .._.. •--•n .. ~'- • :"\--·• • 
:~e Aeminist:ator is =~ui:~ to qi?e noc!ce · 
o! viola~ions of this ei:!e :o the s:a~es 
~i~~ aut~orized hazar~ous waste ?rcgra~s, t~e 
nC~l~~s::a:or is not ~r~n~~i:ec E~om ac~~~c . . 
i~ ~~ose cases where the s:ates ea:l ~0 =c~, 
or !=om wi:~d:awi~g ap~rcval o: the state 
ha=a~dous waste plan and implemen~ing ~~e 
:~ce=al hazardous ~as~e program ~u:suant 
-~ ~:-·~ ~~~11 c~ -~;s ~c- " 
...... .. - -- - -- -- - -··- 11;0, -. 

The ?rear.~le :~ ~0 c:~ Sl13.l2S(!) and (;) a: 43 Fee. ~eq. 33394 
U1ay 19, 1990 l, also b:ietly se:.s :or~~ r:!'lis ::osi ::!.on =sgardi:'!g 
~PA's entoree~ent of haza=dous was:e !aws and =~;~la:~ons in an 
tut~or!:ed s:a:e. 

Ne can a!s~ look to c:.e Cl~an ~ater Act (C~Al, ~h~:h is highly 
~~alocous to RC~ in t~is recard, and E:om whi=~ Sec~:!.on 3009 was 
d:awrll. Cases i~vol7inq s:i:lar ?rov:sions o: :~e ~vA (e.g., 
Sections 309 anc 402) SU??Or~ :he ?=oposi~ion t~at ·~:le Conq=ess 
. . . - ~ h . h . • . . - t• 1ntenc:ea t.1a: : .. e s~ates ave ?:-l.:na:-y aut:. or1.:y to ac:m!:us ... er .. e 
:he ~roc:ram s~~iect to national auidelines ~rov~ce~ :v :~e Ac~ 
and by t~e ~~A r~qulations, ~?A retainec the au~hority to achieve 
the pur:oses a~d qoals of the Act, includinq t~e :iqht to take 

. . 
~~~~e Souse aill c:.~. 144~6) was amencec su~seque~~ to t~e 

s~bmiss~or. c: this =e?or~, which chaneec the re!erences o! ~itle 
III to Subtitl•C of the :inal Act. 

llsee ~eport of Senate Comc!ttee on Public Wo=ks, ~o. 94-988, 
?· 17, dated June 25, l9i6, which states with re:erence to what is 
now Sec~:on 3008: 

"In any regulatory ~rogram invol7ing Federal 
anc State pa=:icipa~ion, :he allocac:on o: 
::vision of e~!orcemenc =esponsi:ili:ies ~s 
ci!!iccl:. ~he Co~mi~~ee d=ew on :~e s:~ilar 
;=ovisions of the Clean A!: Ac: o: 1970 anc :he 
:ece:al ~ater Po!l~c~on Control Ac: o! :9i2.• 
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~av:~; co~cl~~ed :~a: !?A can e~~~==e ~a:a=~ous ~as:e :aws 
ar.~ ~~~ula:~or.s i~ a s:ate ~i:h an ~?A-ap?=ov~d prog~am, :~e ;~es
:ion ~~en ~ec~mes: does E?~ en!orce RC~ ana :ederal recula:ions, 
c~ :~estate's s:at~te and req~lations? !E the 1atter,-can ~?A 
en:o:ce a portion o: the sta~e proqram t~a: ;oes beyonc t~e scope 
o: c~verage of ehe basic :ederal proqram, or state 1a~s a~d :e~ula
t~ons which were adop~ed a!~er E?A approval o: ~~e state prog~a~? 
On e~e o~~e~ hand, may ~~A enforce a po:~:on o: the :eceral ?~o
;=a~ :~at is ~ot inc!ucec in the s:aee ?r~g:a~? 

:'!lese iss.ues r:1a-y ini tia.lly seem more academic than real s :!..:1ce, 
i~ orde: to gain interim autho~ization :o ac~i~iste~ t~e RC?~ 
?=~g:a~, a sta~e ~us~ haqe a ~rogrL~ whic~ is ·s~bstantially 
equi?al~nt• to the :eceral ?rogram (see ~C~, Section 3006{c)J, 
a~c a ?~og~am which is •equ!~a.!.ent• to t~e :ece:al ?~og=am i~ 
orce: t~ gain final aut~orization (Sec~icn 3006(b)). As a =esu!:, 
wany authorizec sta~es will have ~revisions which are simi!a:, ~= 
::ot ic en tical, to :.he !ede:a!. regula~ior.s. Eoweve::, the:e ".ti :.!. 
~ncoub~~cl? be ci!!e:ences !n the !ederal and sta:e laws ar.c 
:egula::ons, ?articula:ly dur!ng inte:i~ au~~or!zatior., ar.: ~a~y 
sta~es ~ill ha~e ?ro~racs whic~ are, !n ?a:t, ~ore st:ingent cr 
::oader in scope o: cove:a~e than :he !ece~al ?roq=am. ~ere:~re 1 
•~ !s ve:y l~kely t~at t~ese issues wi!l oe encoun~e:~d !=e~ue~:!~ 

~s discusse~ i~ ~a=~ l of this memo:ancurn, S~c:!on 3008 (a)(2J 
o! ~C~~ au~ho=iz:e·s :::.a:. t:> take enforcemen-: ac-:ion in an ac.:::c:-!ze~ 
s~a:e, a!ter notice :o t~e state, in t~e case oE •a vio!a:icr. 
~= a~? ~equi=emen: of th~s sub~i:le.• wnen ~?A au:~oriz:es a 
ha:a==ous waste manaqemen: proqram u~de~ Sec:!on 3006, the s:ate 
?~09:ac ~ecomes the RCaA ?rogram in that state, and is a ~a~: 
o! c~e ce~uirements of Suotitle c refer=ed ~o i~ Section 
JOOS(a)(2}, ~hich E~A is mandated to enforce. Uoon develecmen: - . o: ~~e s::ate • s proq:'am and acce~tance of t:hat p:-oqra:n by E?.~, 
•sue~ s::ate is autho:~zed eo ca:=Y out sue~ ?ro~ram ~ lieu 2i 
:~e ~ederal pro~ram ~nde: this subtitle ~n such state ..•• ·• c~c~. 
5ec"::on 3006(0) and (e)). !n ot~er ~o~ds, :~e onlv ha:a=~o~s 
~as":e ~=o~~am ift·e!!eet in that sta~e ~s ~~e s~ate~?rogra~, a~c 
~~e state laws «ad regulations are those whic~ ~us~ ~e er.:o~ce~ 
by ~PA should ~ederal enforcement action be necessary. ~his, of 
cou:se, does no~ l!mit E~A·s riqht to take action unde~ Sec~!or.s 
i003 o: 3013 of RC?~ (see Sec~ion 6 o! this me=orandum). 

~his ~esult is undoubtedly in keeping wi~h the in~ent of 
Cona~ess. If the federal hazardous waste :eaulatior.s we~e to 

- -~ly to handle~s of ha:ardous waste in authorized states, t~cse 
:sor.s would be continously subjected to a c~al see o: laws a~~ 

--~~u~at~ons, ~ situation which oresentlv exis~s in t~ose s:a~es 
which have not yet =ecei~ed int~=im aut~oritation. Such dual 
~egulatio~ is presumably what Conqress intendec to ?hase o~~ :~ 
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1976), wne~e t~e Cou:~, a:~er quo~lng !=om legislat~ve his~o~ 
o: t~e C~A, stated: 

"~he lanquaqe suggests that Con~ress did r.oe 
i~tenc the envi:onmen~al ee:o~~ to be subjec: 
to a massive !ederal bureaucracy; =a:~e:, the 
s~a:es we=e ves~ec w:t~ ~ri~a~J ~es?or.s:~ili:y 
:or water quali:y, t=iqqering ~1e !ederal 
en!orcemer.: mechanism only where the state 
defaulted .... ~e overall st:uc~ure is ciesiqnec 
:o give ~he s~ates ~he first 0?90r~unity to 
:.~sure i~s ?roper i.:nplementation. !n t~e 
event that a state fails to act, federal 
:~tervention is a certainty~. 

3. S:::ates ~ii-;!'1 Whi.c:O =:.?.~=:as Coooe:-ative .1.::-=anc:e!:\en~s: 

~egardinq s~ates whi.ch have ente:ed into Cooperative 
Arrangements, ~he !e~e:al-state :ela:ionship :s di!fe:ent !rom 
~~a~ of inte:irn or fi~al aut~orizaticn. A Coooe=ati~e Ar~anaemen~ 

·a device to assist states whose haza:dous ~aste programs-are 
: yet su::iciently dev~loped to quali:y for aut~orization, anc 
p:ovide ~i~ancial assistance to those staees. (See guidance 

~emorancum on Coopera:ive .\:rangements catec Augus: 5, 1980). 
~~ers is no auc~oriza:ion by E?A o: ~he sta:e :o ac~inis~er the 
~aza::ous was~e prog~am in lieu of the :ederal ?rograrn. In ~act, 
t~e ~cdel Cooperative A:=an;ement S?ecifica!!y prov~des t~at: 

•!?A retains ~~ll and ulti~ate ~es?onsibility 
for the admi~istration and en!or~ement o! the 
:eoeral haza::ous waste manaqement p=ogram in 
:.~e s:ate.• 

~~e :i;he •nc obli;a:ion of E~A t~ :ake en:~rcement ac~:or. 
:n a s~a:e w!th~ich the Agency has a Coope:~:i~e ~r~angemene is, 
~he:e~o:e, t~e aame as ~n a state which has nei:he: inte:im o: 
!ina! authorization. 

Al:~ou;h notice to such states of impending enforcement 
ac:ion is not re~ui:ed by RCRA, for purposes of ~aintaining ha~o
nious ~?A-state relationships, appropriate consul:atioRs sho~ld 
~=ecece E?A action, and •r:tten notice should be aiv~n =v E?A to . . -
1 appro~riate agency a~d the gover~or of the af~ecte~ state. 
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su=~~; ~n::eC Sta~es ~. !.T.~. ?4ycn!e~, I~c., 017 ~.2c §90 (9~~ 
Ci=., l9aO). ~fie ?r~clem ~ec~mes mo:e complex, howev9~. wnen 
:~e !ollowin9 questions a:e c~nside:ed: 

(A) ~= an au~~orizec s~ate prog~ac i~cluces :e~~:a:ior.s 
o= s~atu:ory previsions which a:~ qr~ater in sco?e o: cove:a~e 
:han ~~e :ederal pro~ram, can ~~A also enfo~ce ~hose acic~:lor.a: 
s~a~e :e~~::emen:s? 

(3) :: the federal requla~ions c~r.~a~~ ?rov:sior.s wh~c~ 
a:e noc included in t~e state prog=arn (e.q., ~y =eason of ~r~rnu!
;aticn :y ~?A s~bseq~ene t~ au~horization o: :he s~a:e ~roq=a~ =y 
~~~) ca~ ~~~ enFo~~a -~e ~e~e~~' rc~u'~••onS W~l·~~ ~~A ~c- a 
.. r ... 1 •• _.. .. n - ..,...,._ '-•' - ~ __ ..., -~ .a.._.__ l! "-•• •-- •• ... 

?art of :~e state proqram7 and, 

af=e~ a~=~cr:za:ion, does ~?A en!o:ce :he s~ate ;~o~ra~ as o~~;:~a:ly 
a?P=o~ec, o~ the state proqrarn as ~odi!iec a:~er a?proval =Y ~?A? 

~ese ~uest~ons w:ll ~e of par~:cu~ar s~;~i::cance ~u=:~q 
i~-A~•~ aup~or~-a-'on Wh 4 " -~e s- 5 ~As ~-a ~ac•·••A~ or. 1 ? ~~ h~•,a -i••-·-·il '-•' _._ .__ f -·• ...,,,.. -.-"-- -.-- .... '-----w ·~. _., -. -
?roq=~s which are ·s~hsta~tially equivale~~· to :be :ece=a: ?r~~ 
anc wh~le ~?A an~ the states conti~ue to •:i~e-:~~e~ ~~e~: ~==~=a~s. 

~- I! an auehc~~zec s~ate ?ro~=am i~cluces =e~u:a~:~ns 
or s~atut~~ =rovisions wh!ch a:e create= in scoce o: .. . .. . 
coverage cr ~o:e st=i~qen: :~an ~he fede:al ?rog=~m, 
can ~?A also en!o:ce ehose accitional s~a~e ~equ:=~ments7 

Incivic~al s:aees will, in add:essinq i~aus::~al, ag~!e~l:~:a~, 
._;eog:aph!c, hyc=olc~!ca1 and other .!ac~o~s wh!ch ex:s~ w::~~~ thei~ 

oo:de:s, undoub:ecly develop por~:ons of t~ei: ~a:a:~o~s was:e 
p=~~=arns whic~ ~re ~reate: i~ sccpe of covera;e :~an ~~e :e:e:a: 
p:~q=~~. ~xamples o! such adc!~!ona: c~ver3ge cou!ci :~c!~ee :~e 

list:ng o: ~astes w~ich are not i~cluced !r. the :ece:al u~i~e:sa 
of he:ardous waste: e~e pe:mietinq of qeneraeors or t~ans?o=~ers: 
:ecordkeeping ~ re9ortin; requ~:emen:s not incl~ded i~ :he :eaeral 
regulations; and re~uirements for physical examination o: employe~s 
and their !amilies. State requirements which are ~reate: i~ scope 
of cove:a9e than che feceral r~qula:ions a:e qenerally ~~ose :or 
which no counter?art can be :ound i~ the !ederal :ecuireme~ts. 

- • I 

State pro~:am requi:eme~ts that are ;reate: i~ sc~pe o: 
-~ve~age than the !ederal prog:arn are ~ot a ?a:t o: t~e :ede:~:!y
pro~ec ?rogra~ (40 CF~ §§12J.l(k) a~d l23.l2l(gJ}. Since ~~a: 

~vr~ion of che s~a~e ?roq~am does not have a coun~er?a:: in the 
federal prog~am, it does not become a :~~ui:emen: o: Su~t::!e C, 
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:: s~cul~ :e ~a~e clea=, ~cwever, t~a~ =~e~~ :s ~ ::s::~c::c~ 

~ec~een ~or~ic~s o: a s:~te ~~og~am wh~c~ a:e =~~ace: ~~ scope c: 
coveraqe, anc :hose ~hich are "oore s~=~ngen~" c~an :~e !ecie:a! 
prog~am. Sec~:on 3009 of RC~ and 40 Cf~ S§l23.l(k) and l23.l2lC;) 
?rov:ce :~a~ ~oe~!~g shall pr~h:bic a state ==om i~?os~ng a~y 
requi:emen~s wn~ch a:e more st:inqent than chose !~posed ~y the 
Fede~~l -A~u1a-;ons - --- --~ - -- . 

wnile s~ace ?ro~isions w~ic~ are broader i~ sc~?e o: coverage 
general~Y co noe ~ave a coun~e~a=~ ~n tne !eceral. ?rog=am, ~~e 
subJect mac~er o! the more s:=i~qen: state provisions is us~ally 
covered i~ simila: provisions of the federal p=og=a~. !xa~~!es o! 
~ore st=inaent state orovisions woulc include: a :ea~!=e~ent that 
not onlv a·!ence ~e e~ec~ed and ~a!n:ained arounc a·facil!:v, but 
t~ae i~-be a :ence of speci!ic heignt anc of speci!ic mater~al 
(~.g., a ten-foot, chain-link !ence); a =equirernen~ t~at contai~ers 

:or Storace of waste be of a s~eci!ic ~ate:ial anc/or color-c~d~d; 
a lesse= arno~n: o: was~e exem?ted ==em regula:ion unde: ~~e small 
quantity 9enerator exemp~!on (40 C!R §251.3); anc a :esu!:e~e~~ 

:hat :inal cove= of a lane cisposa~ :acility be o~ a ?ar~ic~la: 
~aterial or t~ic~~ess. 

P=ovisions in state programs ~hie~ a=e more s~=i~gen~ t~an 
ei: :ederal coun:e~a:ts are, neQert~eless, a ?art o: :~e ap~r=v~~ 
late ~rocram, and are en:orceahle ~v EPA. Cor.c:ess a:carentlv . - . . - -- -

.... tended that :-esult when, in Sec~ion 3009, it aut:~orized s:ates to 
r.evelop more s~=:r.gent ?rograms, and, at the sarne ciille, au~~ori:ec 

!?A to en!orce t~ose ?rograms unde~ Section 3008(a)(2). :~ acci:ion, 
~ore s~~inaent s~ate crovisions i~ an a~orovec o=o~ram a=e, ~~li~e 
t~ose whic~ have no counte~ar~ in the ~ederal ?=ogram, a par~ c: 
the requirements of Subtitle C, w~ich E?A is r~quirec ~o en!orce. 

3. !!. '!he. state moci!ies i:s ;:roqram a!ter au~!:ori:a:ion, 
can ~PA en:orce the s~a~~ ?ro;ram as moc:!iec, or the 
s~ate proq:am as ap9rovec oefo~~ the moc::~~a~ion: 

~his iss~~ass~mes t~a:, a!:e= ei:her in~erim cr E:r.a! 
author:%ae!on 01 a s:ate proqram, :he state makes ~oci!ications 
i~ tha~ pro~ram. Such moci!ications could ~ake t~e ?rog=am 
~ore stringent, less st=inqent or enla=qe or rest=ict the scope 
o: the orocram. !n such event, ~~s~ ~PA enforce the ~rocrarn as 
modi!ied, or the program in existence at the time o: autforization7 

Wi~~ ~eaa:d :o moCi!ieations maCe 0~ the states in ~~ei~ ~rog=a~s 
~~ ~r final au~horization, 40 C:~ §123.13 sets for~~ S?eCl::c 9~~-

res :or such rev~sions bv t~e states anc aoo~oval :~e~eof ov £?A. 
~~ate ;rogra~ revision a~~~= ~!~al aut~oriza~lon must be subml~ced 

; .. )A Eor a??roval, public notice qiven, and a public hea:~ng helc 
~ere is su~~icient public interest. The ~evision to :he s:~:e 
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:~e JOU~ey f~om subs~an~ial equivalence to e~Ui7alar.ce, som~ 

chances must be made, and we~e undoubtedly cont~molatec bv 
Cong=gss. Yet, Con~~ess also autborized ~?A :o en!orce :he 
haza~cious-waste ?roqram du=:ng th:s int~=i~ ~e:ioc, incl~cing 

~~e ~roc;rams in e~:ec~ in those states to wh:c~ inte~i~ au:hor:
za:!on ~ad been ;ran~ec. t: th~re!ore appea=s that Con;ress 
:~:~need ehac ~~h en!orce such laws anc regulations as were ~n 

~=:ec~ ae t~e ti~e o: violation in a stace wi~~ L~te=im aut~o=~
:a~ion, hotwi~hstandinq whe~~er t?A.had !o~ally a??rovec ~ac~ 
and every one of ~hose laws or =equlations. 

2. To conclude ~hat EPA could not enforce s~ate laws 
anc =eq~lations aco?~ed a!ter q:an:i~g o: inte~i~ au~ho~ization, 
~u~ wa~, instead, restricted to en!~rcement of only t~ose which 
we:e !~ existence at ti~e of app=oval o: the s~ate ?res=~~ ~y 
~?A, would ?o~en~ially subject :~e :equla~ec communi~y to t~e 
cile~a o: beinc recui=ed :o comclv with :wo sets o: ~~ws o= 
:equJ.a-::.or.s on ~he same SUbjeCt:- t_.,ose '""hic~-~e:.e. ~ .?a:>_.o_;_ 
-t!'le---~?A~~p.ro-ved stace ,?:oqrar:l a: t:he t.!:ne of ;=anting of 
~:er~= autho~i~aeion; and t~ose which the state promulgateci 

~!te: :he q=aneing o: inte=i~ au:hor:.:a:ion. Sucn ~ua~ =ec;ula
:ion ce:ea:s t~e whole ?U~ose of state autho~i:ation.~/ 

~Je there!~re concluce :hat changes mace ~y a state in its 
~a-a~~~us ~as-a ~r~-r~-s 2 •-o~ ~-an-:nc o~ ;nte~~~ au-~o~:~~-:c" •• '- ___ ,_, .__ .. ._""':' •u~o •---- ':• ...... - •- --· .. ~ "-•j, _ .......... .__ •• , 

~ , • . - c· l ._ , . "" • ~ "" 
an~ ~e:org grar.~1ng o: -lna aue.,o~lzatlon, may ~e en-=r=e- ~Y 

~?A ~eaa::less o! whe~~er the chanaes have ~een :o~allv a~~rovec 
~Y E?A: !~ so doinq, we =ecoqnize that there a:e sev~=al f~rce:~1 
ar;umen~s which can be made on the other side o! the issue.~/ 
~otwiths~ancinq these, we believe the weight of the arguments 
t~lts in :avo: of the conclusion which we =eac~ec he=ei~. 

'1/l .. 

. !!~his =easoning would not apply ~ith equal force to 
~oci!ications made in a state proqram curing final aut~oriza~ on 
because tbe States presumably will be makinq ~any fewe: modi! cations 
of their programs a:~er final authorization. 

Zl:or example, i! a state, after recei~t o: i~te=!~ au~hcr::a
.n, ~~es changes in its proqra~ whic~ are less st:ingen~, ts ~?A 

~qui~ed ~~ enforce the por~ions of the state p~ogram wh:ch a=~ 
.-~ess s~=ir.~e~t? ~~~ ans~~= must: ~e wyes•, anc :: the s~a~~ ~akas 
~ar.y sue~ c~ar.ges i~ i:s pro~=am, ~?A's only =esor~ ~ay ~e := 
=~vo~e :~e State's au:ho~iza:ion. 
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~~=:==~ ~5 :~a:~~~=~ ~x:s:~c as== ==~ ~a:~s= ~~A ~~?==va_.2: 

:o~e~~~, ~=e :~ce=al ~~su:a~~~ns ~~lat~n; ~~ ?hase ! au~~~=~
za:ion con~ainea Ln 40 c:~ Sl23.l2l :~rough 123.137 do no: con~a~~ 
s~eci!~c :rov:sior.s com~arable co §123.13 with ~esoect :o ~ow ~oc~
:ica~~or.s~mav ~e ~ace~~ a sta:e i~ ::s ~rogram a!~er inee~i~ 
authOrL=aticr., ~r how aoor~val O! a~v SUCh modiflcac~ons coulc ~e . . -
~ace ~v ~?~. s~or~ of Phase !! or !i~al authoriza~!on. T~is is a 
s:gr.i:lcar.~ om:sslon, since ~~ is apparent tha~ ~any, ~= ~o~ all, 
sta~es wi!l ~e maki~; moci!ica:lons ~n thei: proq~ams :etwe~r. ~~e 
appr~va! for i~~e~l~ authoriza~lon and the filin9 of t~ei: ~P?li
caelons for- ::~al au~horization.4/ 

!n tbe absence of ~~~ui=~men~s i~ aC?~ or E?A's ~egulations 
for suomission of pc~gr~~ modi:ications by a state wit~ L~teri~ 
au:ho~:za~i~r. t~ E?A :~r a?p=oval, it is presently our opinion 
that E?A cay en:orce such modifications made by a state vith 
i~~eri~ au~~oriza~ior., not~i~hs:and~n; t~at E?A ~ay noc have 
approved c~ose ~odi!ications.5/ 

3/Disc~ssi~ns wi:~ :~~resen~ati~es of th~ of:ice of Gene~al 
Counsel anc ~~e o::~ce of Sol!d NaSte i~cicate that 40 c~~ 5123.13 
lis unce :- ~ev:e...,, a.nc :nay =e amendec to el i:::~.~na <:e t~e ~e~ui:-emen t. 
-~~- ~~~ ~po~~••A m~~:~·~~-;ons M~~e a~•or ~;n~, ~u-~o~:-a-:0" 0~ - • .&a.._ .... "'\- • r.,',JV-· ... -..... 14;.1---'---"-- ........ ~ __ ._ -- -· Q '11.11a ...... t..• \6 • 

s:at.e :rog:-acs oef~re ~he ~odi!ications ~av be e=:ec~i~e. ~~e 
consec~ences on e~!o~ce~e~~ of such an amendment ~0 §123.!3 a=e 
add:essed i~ :he :ol~owi~ cis:~ssion. 

4/The:e are, howeve:, sta~es cu~ins i~terim au~~o~i:ation i~ 
~hich-state prosram changes may ~e approved oy E2A. Eor ex~ple, 
when :~e states, having ~eceived Phase I autnoriza~icn, apply to 
!~A !or Phase I! interi~ authorization, they ~ust demons:=ate :ha: 
:~e~: ?rog~a~ ha7e been mocifiec, i! necessary, since ?hase ! 
aut~cr~=at~=n so as :o contain tbe elemen:s necessa:y ~o mee: t~e 
:-e~ui~eme~:s o~ one o= =o~e of ~b~ components o: ?hase I!. ~i~ewise, 
changes :~ ::e -s~ate proq:am during inte:im autho~itation ar~ sub
mitted to !?A for acorc~al as oa~~ of the oroeess for !i~al autho~~
za:ion. T~ere is also a provision in the model Memo~and~~ of ~g=ee
ment be~ween EPA and the state whicb reauires the state to inf~~ 
!?A of any program changes which would ~fEect the state's ability 
to i~plemen: the authorized program. Nevert~eless, there is r.o 
=equi=~oen~, as in 40 C~R §123.13, whic~ delays t~e eE;ec~ive da~e 

: ~odi:ica:icns in a state prog~am during inte~i~ authorization 
.~il after E?A approval of such moci:icaticns. 

5/-n -:..a .::a•re .... -":)· -'"'o"· ..a , . l • • .. • "0 ..--~ 
.:.. -··- -v ..... :. • .1'1. ~., ... ~ ..... e_:.:":t .. nate c:ne re~Ul.t"emen ... ot -a .... : ·' 

ZJ.I3 (se~ !ootnote J), ~hen ~y cuch the same reason~ng contained 
nerein, E?A c~uld also en!orce modifications Qade in the s~ate ==o
sram a!ter final au~hot"iza~~o~~otwithstanding ~he:her ~A had· 
approve= ~~e moci:ic~~ions. 



-..,..-,,-wo!l
:- ..... ~- -···, 

-:--: • :::1,.. .:,-a,....-~ --~-.::::. .:;::.,:C .... !~ • ..,.::::!l,-'' • .!1- • ....,_- •---·""' -... -"""' ... "- - -.. -.,:) - ------- --':::' -- ---..,. ... ,:) -.. 

~~e s~=ua~ion pr2sen:e~ by thlS ques~ion w~!l ~os~ l:~e!y 
oc=~= ~hen ~?A rnoci:1es i:s ~egulations o~ adopts ne~ =2gu!a~:=~s 
such as t~e addition o= a was~e t~ the unive=se of :ede=ally
=eculated wast!, af~e~ the aooroval of a state ~roc~am. ~is issue 
is·s~;ni!icant because, wi:b.app~ox~ately one-half of t~e s~a~~s 
havi~~ reee~v~d i~terim au~borizatior., it is i~portant t~ k~o~ 
whecher c~ances made ~n :he fede~al :roc~am subseauen: t~ a s=a:e 
~avinq ~een ;ran~ed aueho~iza~ion can be en!or~sd-in t~at s~a~e. 

~ncer :he procedur~ established by Sec~ion 3006 and 4S c=:. 
Pa:-~ !2'3', a state,' i!! crder to c;ai:'l i:tte:-irn or :inal authot"i=at::.or., 
must submit to !~A its pro;=arn consisting o:, amonq othe~ t~i~;s, 
t~e state laws and =equla:ions which cons~:t~te its p=og::arn. 
~~ese are compared to t~e analogous p~v~s~ons of t~e :ece=a: 
?rog~~ to dete~i~e whethe~ the state ?roqra~ meets the necessarf 
standards !or interim or !inal authori:a~ion. ~pproval is g~~~=ec 
f~r t~e speci!ic sta~e ~=~q~a: as submitted, which ~hen beco~es 
t~e haza=~ous waste ?~~g=~~ in ef!ect i~ t~a~ sta~e :~ l:e~ o: :~~ 
:ece~al ?t"oqram.!/ ~e !2~eral ?roqr~, in e::ec~, ceases to 
exist i~ that state, except for the potent~al of fede~a! er.:o:::e~~~
of t!'l."e state ~rog::am or the ~ossi=i..lity o: ac~ion. undet" Sections 
'l003 o:: 30lJ. 

S~nce the state ha:a::dous was:e laws and ~equlations a== 
e::ecti'le in lie·u o: t:te :ede~al prog-:am a.::ter author"i:a:ion, any 
chances in the fedet"al ~roc::aM cade a!t=~ :~e a=an:i~n o! ~~te=:~ .., .. - ,. '=' 
autho~iza~:on to a state co not becoce a ~a~t o: t~e sta~e ~~oc=a~ 
unless and until the state adopts such cnan9es.!/ !nasmuch- as·:~: 
state laws and requlations are those ~hie~ E?~ is re~ui=ec to 

!l~s noted earliet", whe~e ~~e sta~e pr=~~am has a q=ea~e~ 
sco~e c: cove:aqe ~~an =equi=ec unde= t~e :ede:al proqr~, t~a: 
pa:--: e! the stat:e ;:ro~ram is !'lot a pa=t o: ~:~e :ecera!.ly-a??t''!l''~~ 
;:r:r;-:-ac. 40 c.a,S5123.l0~}(2l a:1d l23.l2.l.Cgl{2} • .\.!.so as ~o~ec -:a=:~~ 
du=~~S inter~authcri:ation, ~?A enforces moci~ications i!'l a s:a:e 
~roq~am, notwitbs~andinq ~,at EPA Qay not have approved those 
moci!ic:a ticns. 

!l:or a discussion of the adootion o: ~ociEications ~v a s~ate 
in its proqram, and when those modlfieations become a ?ar~·c: :~e 
~:A-au~horized pro~=am, see Subsection a o: :~is Sectzon, s~~=a. 
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:;:::=~~a=~ :: s:a:es ~~:=~~ave :e~n ;=an:ed ~:~al au:~c=:
:a:::r., :~ere a:: ~==~:s~=~s ~~ ~~e :eceral regula~:or.s wh~c~ 
cove~ cbe s:a:e acop:!on c: moci!icacions in ~he !eceral prog=~~. 
Sec~lon l2J.lJ o: 40 C?R ~equires the states, after final authoc!
zacior., to acopt a:end~P~~s which a:e made to ~1e Federal proqra~ 
wi~~in one y~a: of the ::omulqa~ion of the federal regulaeion, 
u~less ~~e s~ate must adopt or amend a statute, in which case tte 
cevision of t~e state ~roqram must take place wi~,i~ ~-o years. 
Soweve:, until the state adopts tbe Federal amendments, the sta:e 
?=~~=am does not !~elude :hem, anc E?A cannot enforce ~bem in t~ac 
s:a-:e. 

We ~ecoqnize t=at ~~~s could c=eate a situation in whic~ 
=e~u!ations ?romulga~ec ~y ~PA subsequent co authorization of a 
subst~r.~ial number o: s~a:es would not be et!ective.~n those 
states until such ti~e as the states adopted ~~em,!!/ while being 
:~ e!!ec~ as ?ar~ o: ~,e Eeceral program in those states which 
co not vet have i.nceri:n authorization, and in those states whi-ch 
recei7e.aut~or~zation a!~er ?romul;ation of tbe regulations and 
~ave :~c!~ded a c:~n~e=?a=~ of tbe re~ulations as ?ar~ of thei: 
s-.:a ~e proc;ra:n.. 

3. 

!! AN :::~FORC!...'IE~l'!' AC:ION IS NECZSSA!tY, 
!~ 'il. EIA': C:l~'it':' SEOIJ~C ::PA FILE: 'I'EE ACTION? 

Sec~ion 30Ca(a)(ll o: ~C~ ?rovides that wheneve~ ~~e 
A~c:n~s~=a~or de~e~i~es that any ?erson is in violation of any 
requi=ement o: Subtitle C, • •.. the Administ~ator may commence a 

----------------------------------------------~-~.-~.~.-~ .. ~.~--~·-~--~~------~~·~~---
~~should be noted here that there are components of tbe 

feceral orocram which are not included in Phase I interim author::a
t~on or in some ~hases of Phase II authori:ation to the states. 
:or example, the qran~inc of Phase ! ;nterim au~~orization to t~e 
s:3tes does n~ include t~e authority to issue RCPA pe~its to 
hazardous was~• manaqe~en~ ~acilities. Likewise, the ;ranting o: 
?hase II, Component A authorization (coverinq permitting of 
s~orage facilities) does not include authority to issue RCRA pe~::s 
to hazardous waste land disposal facilities, which will be covered 
by Component C of Phase II. The portion or portions of the feceral 
?roq~am not cove:ed by an authorization to the state ~ontinues 
as a par~ of ~he fede~al proqram in effect in tha~ state until i: 

covere~ ~y a subse~uent authorization. In the meantime, ~?A 

~ er.titled to en:orce those portions of the fede~al prog~am whic~ 
~~~ s:ate ~as ~ot ye~ been aut~orized to administer. 

11/- ..:· . - . ..: . 1: d·-· . .... =: :or a ~lsc~ss::n o: ~~e a~opt1on o~ QO ~:lcat1ons ~Y a s:a:: 
. ;.. .. b . .a # th' s . 1n - _s proc;rar::, see ~u sec-: 10.11.. O- 1s ectl.on, su~:-a. 
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!~ ~hich :he violation oc:u:=ad. ~~e=~=o~e, in a suit ~rouqht 
by E?A :o en!orce a ?o~~ion of the ha~a:dous was~e progra= of a 
state which has receivec i~teri~ or !i~al authoriza:ion, :~e 

sui: should be brought ~n the ap9ropriate cr.s. Ois~~ic~ Cou=~, 

but t~e substantive law to be a~?lied to the :ac~s of t~e case 
shoulc be ~be state hazardous waste s:a:~~es and re~ulations 
whic~ we:e a9?licaole to those !ac~s. 

T.he st~te ~av, of cou=se, file its en!orcement ac~ions·in t~e 
st~te cou::s. !n.this ~egard, E?A should be awa:~ of t~e~po:ential 
~h~:h r-ay exist !or a !ina1 decision in a state cour: ac~ion to 
ac~ as collate~al es~oooe! :o a subseauent ac~ion whic~ E?A Qav 
~r:..nq aqainst the same. ot:ende:- over the SC!.r.le v!o!.ation~ ··:See u·.s. 
Vo !~ ~v!oner, !nc., 627 F.2d 996 (9th Ci:, 1980), for a ciscus
s:on o: s~ate court jucqrnents acting as collateral estoppel aqains: 
::~A. 

4 • 

!! ::~A E:NFORC::ME~l':' OF S':'A':'! !..t\WS, ~~G~:.\'!'!Ot~S OP. 
~::;~"i!'l'S !trrv·oLVE:S ~D~:1US':'~=!V:: :?:toc:::;::o!~GS, ScOOL.:l 

E?A !OLLCW FEDERAL OR S~AT~ ?RCC~OURZS? 

Since the bulk o: ~he ?.C~ en!orcement activ:ty of ~?A will 
• , • • • • ..J • • 1 , • I.. I.. I.. • 
:~vc_~e acrn~nls~~ae~ve p~ocee~ln~s, par~lC~-a=-Y w::.l t.,e au:.,o~::y 
to issue adminis::ati7e orders under Sec~ior.s 3008, 3013 anc 7003, 
:~e ques:!on o: whether federal or state ac~inist:at!ve procedures 
will be :allowed in e~force~ent actior.s is an :mportar.t one. -·· ____ .. ___ -. 

---':'h-e-re-e-an-·be little cuestion t:hae Cona:-ess orovided :::A. wit~ 
.the necessa:y auchori:y to use federal ?rocedur~s for en!orce~ent 
o: a!l a~pl!caole ha:a:dous waste laws, and that i: intence~ t~a: 
t~ose =r~cedures be usee ~n the event of federal enforceme~t of a 
state's ~aza=dous was~e !aws or =eq~la~:cr.s.~/ :or ex~~ple, 
Sec~!on 300S(&~t1) of RCRA au~~orizes t~e AdMi~is:=a:or, i~ ~~e 

event o: a v!oleeion of any ~equire~ent of su=t!~le c, to issue 
an orcer =equiftnq compliance immediately or within a specified 
ti~e. Section 3008{a)(2) makes it clear that such orde~s rnav be 
issued in states which are authorized to ca~y out the hazar~ous 
waste program under Sec~ion 3oo6 (af~er notice to tne aifecced 
sta:e): and Section 3008(a)(3) provides ~o~ a ~enaltv :or non
compliance, as well as the authority of the Administ:.ator .. ·to revc:<e 

:2/we !.::-:cet?re~ RC.?...!\ as l!:ni~inc; the ~se o: the admin!sc::-a~:.·r 
orde~s ~entionec he=~in to E?A, anc tha~ they are no~ available, 
as such, to ~he states. ~e states statutes may, of course, 
c~n:ain aut~ority for sta~e ai•inist::-ative orders. 
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:~e sc~~e anc c~n:e~~ o: :~e corn?l!ance o::e:s ~hict ~ay ~e 
~ssued under ~~~s Sec~ion. 

Conq=ess 9rovidec a speci!ic mechanis~ for feceral acminist=ativ~ 
~n:orcemen: proceecinqs, to be used in cases of federal er.forcement 
o! sta~e p~o;=ams !n lieu o; any ad~!niserative procedu:es con~ainep 
i~ t~e laws and =~qulations o: the s~ate in which t~e violation 
o~:u=rec. F~~~ermore1 i~ woule seem incon~eivable as a ?=ac~!cal 
~ac~e~ tha~ ~?A wou~~ conside= us:~q s~a:e acminis~=a:~v9 ~r~cedu=~s 
even shoulc i ~ legally be poss :.~le t=o do· so,, since- ~hae fJou!d, !:1 
:n.ost: ~ases·,-. necessi ~ate submi tt.ing :he violation to t~e s~at:e 
acencv whose ~~abilitv or failure t~ ~ake en=o~eement ac~~on wou~c 
have been =~sponsi=le.!or bringing about £?A's involvemen~ in t~e 
::~at:~er. 

3. 

I!: ETIE~l'!' oF ::::?.~ e!>rFORC~M::N'!' :!7 ;..N A.\J':'Soaz::z~ S!'.~'!'::, 

WEA~ S'!'!PS SaOULD a£ T~~~~ TO M!&!~!ZE ADv~?~Z 
!~t?.a.C':' GPO:? ;-;:o.e:~L-5'!'."-':':: ~LA.'!' !ON Sa !!>S? 

The~e are seve~al cireumstan~es ~nder whi~h £~A mav be 
~u:=ec to take enforcement ac~ion in a state wi~~ an aut~or::ec 
C~ ?=oq=~~, most primarily because o! t~e sta~e•s lack of 

:esou.rces t.:l :.aka· adecua c:e or: t i:!le~v ac-=.ion. t-!hatever. t!le reason,. 
~?A should ca:~!ully avoid the appea=ance of bein~ •over~ea=i~g" 
or cisreca:di~e :he s:aees' ~ole as ~~9 ~r!ma~J acen~1 =~= a~min
is~=ation and en:orcemene of ehe hazar~ous waste pro~=am. 

In some cases, the staee will =equest EPA to take en:orcemene 
ac~ion. In such cases, few proble=s a~e encountered in E?A-sta:e 
:elaeions. aoweve:, a letter confi~nq ~he Staee's reques:, a~d 
:~e notice ~rovide~ ~or in Section 3008(a)(2) shocld Qe ~ssuec 
to the state bef~re the action is commenced. On the o:~e~ hand, 
when t~e s~aee is ~assiv~ or unwi!~!nq ~o initiate a ~i~el~, 
a;pr~p=iate e~ceQent action, ~?n should ta~e ~a~~ :o ~ar.dle 
~~e ma~te= w!e~t!?loma~y. 

Since it is clear, as outlined above, that Cor.~=ess intended 
~he states to have the pri:ary enforcement authority of the RCRA 
?=o~ram, i! it appea:s that fede~al ~n:orcement intervent!on may be 
=equireci, a letter should be written from EPA to the appropria~e 
s~ate agenc? administering the progra~ containinq tbe Sollowing: 

1. A descri?tion of the ~iolaeion, incl~c~nq ~he name 
adc=ess ~! t~e violator; the date of v!olation and location 

the !aeili:y o~ site a~ wh!eh it oc:ur~ed; ~eferences :o :~e 
.--~~sicns o: :~e s~ate p=oq~am whic~ are being violated' and 
!ny othe~ ?e=~inenc details whic~ will aid ln the identi:ica:ion 
!r.d t~e na~~=e of t~e violatio~- Addi~ional info~ation1 such as 
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:a~~ s~=~ =~~e= 3c~:=~ as :a~ =~ ~~c~ssa=~· 
7~e ~~=:~:s~=~=~= s~a!l ~=='l:d~ ~==:=~ :: ==e 
a::~~~~c E=a:e ~= a~: su~~ s~~~. ~~e ~C~:~:s:=::~~ 
~ay a:sc, a=~e~ ~c~~C$ :o ~he a::ec~eC S:a:e, 
:~e o~~e~ ac~:on ~r.de: eh:s seceior. i~c1ucin;, 
~ue noe li~!~ec to, ~ssuina such orders as mav 
be ~ecessa:y eo protec~ public heal:~ and t~e
envi:onment.• (emphasis sup~lied) 

:~e fi=st clause of the sec~ion indicat~s tha~ i: was t~e in~er.: 
of :onq~ess to allow E?A to ~ake ecerqency ac~ions to ?rotec: hu~an 
b~al~~ anc ~~e envi:onmen~ in c~ses o~ i~!nent hazard, w!~~ou~ ~e
:a:c :o anv othe: orov~sions of the ~c~. !: :s not wi:h:n ~he sco:e o! ~~is me;orandum~to =ev.iew eh~ pur?Oses ·and uses of Section iOOJ: 
but i: is clear that ~~A is not bound by any of the provisions c! a~ 
au~~or!:ed scate•s laws o~ regulations whic~ may appear to res~~ic~ 
or li.::ti~ ::~e use of this Sec~.!.on. Again, howev'!!:, notice ::t'lS": be 
;i'len to t.:!e s~at:.e ?rio= t.:J t!le c:.mmencement: of such an ac~ion. 

! .. . l 1 t:: ... \., • • t:: t"" .. . ... ~ ~s a so c ear .. rom -•le express worc~ng o~ -~e sec.lon .~a~ 
only ~~e AC~inist:ator of E?A, or other Aqency personnel to whom he 
has ce:'!!gatec authority, rnay take the actions a~~=orized ~y Sec~.:o~ 
7003, and t~at:. the=e!o=e a sta~e which has oeen au~~orizec ~o acQ.!.~
ister ":~e hazardous was:e ?roq~am may no~ employ Sec~~on 7003 as a 
s~a:e e~:orcemen~ mec~anism. Sta:es are au~hori:ed by tPA :o 
ae~~nister and enforce ~~e hazardous waste program only under Su: 
title C of RCRA, which does not include Sec~.!.on i003. crse o: 
Sec~ion 7003 .:s wit:.hi~ the ex:lusive provi~ce of !PA. ~h!s does 
not, howeve~, ?rohi~it the s~ates f=om adopt;on anc use o~ :~e!: 
own ~~~ o! i~rninent haza:d authority in the state cour":s. 

7~e aoili:y of ~?A to take action under Sec~ion 3013 is 
li~ew!se una!:ected by aut~or!zation cf a state ~rograc. Sy sue~ 
authorization, ~PA does not relinauish the enforcement octions 
which it possesses, but merely aq~ees to hole the~ in abeyance to 
be used in the event ~~e state fails to take ap~ropriate and ~i~ely 
enforeeme~t action.l3/ Se~o~e issuing a 3013 order to a pe:son i~ 
an aut~o=~zed state, however, notice should ~e ;.!.ven to the ap?~=
pr~a~e a;e~cy in the a!~ec~ed state in the ~nne: suq~est:.ec ~e=e~~, 
and ~e!erenc•l&bould b~ made :o t~e qu!cance en issuance o: 3013 
orcers con:ai~' in ~~e MeMoranc~ :roo ~ouglas ~ac~i!lan, AC~.!.ng 
~irec~or o~ ~ Office of Waste ~ro;rams £n!orcement to the ~egiona! 
~~!or:emenc Oirectors dated September ll, 1981, entitled, •Issuance 
of ~m.!.nistrative Orders under Section 30!3 o~ the Resource Cor.
se~ation and Recovery Act.• 

lJ/-:!1~ ::tocel t1emorandum o: A;reera.ent bet·o~~een E?A a~c the ·s:.a :e 
.:ontainec i:1 ~he RC:tA State Inte!"iM Guidance :·1anual, p~ov:ces: 

•No~~inq i~ t~is A;=~~ment shall ~e const:uec 
-:o rest:ict in any ~ EP.a.• s au:.:to:i t:.y t::::J fu1-
=~ll i~s oversi;ht and enforcement :esponsi
bilities unce: ~c~.· 
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==~e= ~~!~~~=~ ~~ ~?;'5 ~=s~ess:=~ ~~o~:~ :e ~~!e=2~ ~;c~ :e~~es: 

c: ::.e 

2. .; s :.a ~emer.:. :.'1a:. •.J:-;Ce:- ~~ll and c!\e :·!emo:.-a.::.Cu:t -=: 
Ag~eement be~~een ~?A anc :he s:ate, i: is c~e ?r~~a:y. ocli;a~~~~ 
of the state to take necessa~I and ~imely actions :o en!orce ~~e 
provisions o: t~e state hazardous waste. laws and ~equlat!ons, anc 
that EPA believes it is appropria~e t~a~ t~e state ta~e such 
ac~ion. In some cases, it would be app~o;riate t~ su~~ese t~e 

type of action eo be taken, such as issuance of a compL~ance 
order, other ac~i~istrative orde~s, revoca:ion o: a ?er=!~, o~ 
filing of an i~ju~c:ive ac~ion. 

3·. .· A statement tha.t" shauld t~e state acenc:v fai'l ~o 
take appropriate and timely ac-c!.on by a date cer-:ain s~a."t:ec !.n 
the letter, EPA ~ay ~~e~eaf:er exercise its ~iqht to in!.tiate 
enforcement ac~ion uncer Sec~ion 3008(a)(2). 

The ques~ion of what is a -:imely- action by t~e state aqency 
will depend upon a va=ie~y of circumstances. !! an uncor=ected v:o
lation could consti~ute a ~h=ea~ to r.ucan heal~, cr :~e env::on
ment, a relat~vely short perioc of :i~e ~ay be =~~u::ec :or eit~e= 
~e state or ~?~ to act. If, t~rouch telechone conve:sations o: 
other communicat.ions be t\Jeen E:::?A and s.ta te agency of:icials, the:e 
is al=eady an indication before the letter is mailed to the sta:e 
~hat it will ?robably not ~ake ac:ion reqardless of t~e :equest, 
then a relativ~ly shor~ period of eime (e.g., lO days) !or sta~e 
=es~nse may be ~llowed before ~?A initiates the ac~icn. !n such 
case, ~he lette: should also refer eo the previous comm~nica~ion 
vith the state whic~ indica:eci the liklihood o: inac:ion on its ?a:~. 
on the other ~a~c, if there is an indication that ~~e state will or 
~ay act, but has failed to do so ~ecause of sca:c~ :esou=ces o~ Eor 
other clear and understandable reasons, a lonqe: ?e=~od of ~ime 
may be allowec to qive the sta~e ample oppo~tunity to ful!ill i:s 
role as the pri~a:y enforcement authority. 

At the end o! the ti~e ~e:iod stated !n the lette:, i! t~e 
state agency has not initiated an ~~:orce~ent ac~ior. o: incicatec 
its willinqne•~- and intent to cio so, !PA may ~roceec :o commence 
action as the·~!o:c!ng aut~or!ty w!~~out furthe: ~c~:.::cation. 

6. 

EFFECT OF STATE ACTSORIZA~ION ON SECTION 7003 ~lD 3013 AC~IONS 

Section 7003 of RCRA states, in per~inent par~: 

•Not...,it~standinc anv othe: oro~!sion of :his Act, 
upon =eceipt of-evidence :~a~ the hancl!~c ... o: 
any solid was~e or hazardous waste may :r;sen: 
an i~inen: and subs:ant!al endange~e~t :o 
heal~~ or the envi:onrnent, the Admin!st=a:cr 
may crinq suit •.• GG-i=med•ately rescra~n any 
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